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Office of the President 

THE UNlVERsrrV OF 

ARIZONA, 
TUCSON ARIZONA 

March 24,2005 

Office of the General Counsel 
Federal Election Commission 
999 E. Street, N.W. 
Washington, D.C. 20463 

Re: MUR5650 

Ladies and Gentlemen: 

Administration Building 
PO Box 210066 
Tucson, Anzona 85721-0066 
(520)-621-5511 
FAX 
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The Arizona Board of Regents, on behalf of the University of Arizona, hereby 
responds to the above referenced complaint filed by Bennett S. Kalafut on March 9, 
2005 (the “Complaint”). The University of Arizona (:University”) is a public land-grant 
state university, providing undergraduate, graduate and professional education 
integrated with world-class basic and applied’ scientific research. 

The University is under the jurisdiction and control of the Arizona Board of 
Regents (the “Board”). The Board is a governmental body corporate with perpetual 
succession as an instrumentality of the State of Arizona. The authority and duties of the 
Board are derived from the Constitution, statutes and laws of the State of Arizona. See 
ARS § 15-1625. 

The Internal. Revenue Service determined that the University is an instrumentality 
of the State of Arizona and an integral part of a governmental agency. See March 31, 
1989 Letter issued by the IRS, attached. As provided under the IRS Letter, the 
University’s income is excluded from federal income tax under Section 115 of the 
Internal Revenue Code (the “Code”) and University donors may deduct charitable 
contributions for federal income tax purposes under Section 17O(c)(l) of the Code. 

The Associated Students of the University of Arizona (“ASUA”), against whom the 
allegations of the Complaint are directed, is the associated student body at the 
University. ASUA is a department of the University; it is not a separate legal or 
corporate entity.‘ See Arizona Board of Regents Policy 5-202, attached. As ASUA is a 
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* Pursuant to Board Policy 5-202.8, an “associated student body shall not be organized as a 
corporation nor become a legal entity separate from the University ” Moreover, under Board Policy 5- 
202.A, the Board has veto power over any activity of the associated student body of each [University] and 
such power may be exercised on behalf of the Board by the administration of the institution consistent 
with state law and the Board’s policies. 



. , r  .f , - ~  ,, ,I ,&; “ - . . I  ’- * . :*’ I *  

department of the University, the activities and conduct of ASUA are those of the 
University itself and the allegations of the Complaint are, therefore, directed against the 
U n ive rs i t y . % I 

The Complaint essentially alleges that the University violated the ‘Federal Election 
Campaign Act of 1971,2 U.S.C. 5.431 et sea. (the “Act”) by ma’king:ari unlawful 
“contribution” to the campaigns of Senatorial candidates Johri McCairl and Stuart Starky 
.during their runs for the U:S. Senate in October 2004. Senator. M-cCain and Senatorial 
candidate Stuart Starky appeared at a candidate‘s’ debate hosted- by ASUA on. October 
15,2004 (the “Debate”). The Complaint-alleges that the UriiveFsi@ engaged in. an: 
unlawful campaign contribution in co’nnection with a federal. election because it footed 
.the staging costs ofthe nebate; while refusing # $  to permit a thi@ Seqaforial; candidat6, 
Ernest Hancock, to participate. 

The University did not eng‘age iri;any cbritribution prohibited by the Act-. Section 
441 b(a) of the Act prohibits a “corporation” from makirig-a “contribution” in connection 
with any federal ele’@ion.- AS an ihitial observation, the Univer$iQ should fall outside of 
the definition of “corporation’n’ under section 441 b, because it is. an. instruriieritaIi@ ofothe 
State of Arizona and. an integral part of a governmental. agency. However, even if ,the 
Univetsity were deemed a “dorpogation” for purposes of ttie Ad, itS-stqging:of the 
Debate was neither ir’rcbrisiqten6with the Act nor violative of the- Fed,efal Electipn 
Co m m i ss io n ’ s (“ F E C ”1 reg @at i(r n s . 

As an exceptidri to section 441 tx9 the FEC reguIaJiohs peimit tBxiexeiirpt 
educational and charitable org8yiizations to stage candidate debates, piovided. th8$ hey  
do. not endorse, support, ar oppose political c#nqid&tes Of pditical parties. See.111 
C.F.R. § I 10.13. As an instrumeritality of the State of AriZma,# thel Qniyersity doe$ not 
endoee’, support, or ~ p p ~ S e  pditica! candidate$ or politicalrparties: a .  # 

Under the ‘FEC fegulatipns, the structure’ of a’ candidate. d,ekjate is left up tp the 
discret,on of the staging .. organizathh, 1 providqd ttiaf ceqain rpquiFements are met: 

1. The staging oiganiq&ion may u$&its own funds, o r  funds dohated ’by 
corporation& or labor organizations, to-defrqy st+ging costs. I 1 C.-F:R. Sg 
1 10.1 3(b) and 144;4[f)-~ 
There must‘ be at leasttwo candidates ... 11 C.F.R-. 9 I lO.I3(b)(l). 
The debate mu$t riotbe structured to, promote or advance one candidate 
over the othei ’ 11. C.F.R: Q 1 lO.I3(b)(2); 
For all debates; ttie staging-organization- must use pre-established; 
objective criteria to’ determine which candidbtes may participate,, and: for 
general- elections the Candidate’s particulac political ‘c1;B’rty cannot be- used: 
as the soleobjective. criteria. 11 C.F.R. § 110.13(~)(c). 

2. 
3. 

4. 

The University met each of the requirements stated above when.4 staged the 
debate between Senato,r John McCain and Stuart Starky. First, the University used its 
own funds to stage the Debate. Second, the University invited at least two candidates, 
McCain and Starky, who each’ participated in the Debate. Third, the University did not 
promote or advance either one of these tvyo candidates over the other. Finally, the 
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University did not use a candidate’s political party as its sole objective criteria for 
determining which of them should participate. 

ASWA has a nearly one hundred-year history of providing students with 
leadership and educational programs at the University. In March 2004, ASUA decided 
that its programs for the- 2004- Spring: and‘ Fall semesters would. be united under one 
theme;, coined, “Civic Engagement.” The objectives identifiectas centrat to that theme 
were, Voter Registration, Education;. and Voting. ASUA’S, goals. included- generating? as 
much student in’terest in its. Civic Engagement pro@am.as poSsibl& The Education 
ccimponent of the Civic Eng,agement- series. involWd3peeche.s by varidbs political 
speakers, and one debate on- cam@us, which is the Debateat- is.sue in‘ this matter. 

I 

In deciding whether to stag-ethe Debate, the Upiversiiy detethined that a debate 
bemeen McCa-in and Starky;qvoi;tld cFeate the most student interest and attract the, 
greatest rium-ber of students to attend the; o’ccasion. The selSdion procesa*did not 
involve any. consideration of the Candidat.es.’ viewpoints:. Th6 most impartant 
consideration was that McCain .and Starkr both bad sigriificanf student- and voter 
interest and. support, as well as, a high level of campaign adjvity.. Conversely, 
Senatorial candidate Ernest Hqncock had, tittle student and voter interest-; anq low 
campaigp activity in compaFisgn. 

The NGvember 2064 election results for the US. Senate raw in Arizona 
demonstrate the levels of voter suppafi:for each of these‘ candidates: John McCain won 
the blectjon with 76.7% of tRe.popular votcb, Stuart Sfatky came. in second with 20.6% 
-and Ernest Hancock finished. thirdi. with 2.6%. See Arizona Secretgiy of state 2004 
General Election Results, a‘tt‘ached. McCain’ and Starky were the sighificgnt candidates 
-in this ele,ction, and that is why the? were chosen to participate in the \ Debate. 

In conclusion, the University fails autside of the defhuon of “corp@ration” under 
the Act because it is an insfw,mentality offhe State of’Arizona. ‘Hovyever, if the 
University, is treated as a “cbrp.oration” for purposes of$he Act, 
constitute an unlawful contribution. ,For these reasons, the University requests that the 
Commission take no actiQn with respect. tu; the Complaint. Please -feel free -to con@ct 
me if you need any additiona!: ififormLatibn: 

z$tkities did not 
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Peter Likiris 
President I 
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I Policy Number: 5-202 I Policy Name: Associated Students I 
Policy Revision Dates: 12/85 Page 1 

A. 

B. 

C. 

The constitutions of the student bodies of the institutions shall not be 
submitted to the Board for approval, but the Board may, at the request of 
the president of an institution, direct the president of the institution to 
appoint a committee to review the constitution and determine whether 
revisions are necessary or desirable. The results of the review may be 
submitted to the Board, if the president and committee so decide, for such 
action as the Board may deem appropriate. 

Associated student bodies of the institutions shall not devote their funds to 
outside business activities. An associated student body shall not be 
organized as a corporation nor become a legal entity separate from the 
university . ' 

The Board has veto power over any activity of the associated student 
body of each institution and such power may be exercised on behalf of the 
Board by the administration of the institution consistent with state law and 
Regents' pol icies. 

, 
Rev. 12/03 

i 



- 2004 General Election - U.S. Senator - Gene c 
Percent of 

Polls 

100.0% 

100.0% 

1OO.OK 

100.0% 

100.0% 

100.0% 

100.0% 

100.0% 

100.0% 

100.0% 

100.0% 

100.0% 

100.0% 

100.0% 

100.0% 

100.0% 

C 

2004 General Election (Unofficial Results) 
Ptuduced by the Anzona Secretary of State's Okice 
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